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TRADE AND ENVIRONMENT: IN RE TRADE PRACTICES MAINTAINED BY
Brazit. v RELATION TO IMPORTS OF RETREAD TIRES

Fabioc Morosini”

Claudia Lima Marques™

INTRODUCTION

The linkage between trade and environmenst is one of the most heated debates in

internationat economic law. The amount of scholaly writings is massive,' as well as public

policies geared toward actual and potentfal envitonment and trade clashes.” Last but not
least, trade panels have had the opportunity to address some of the conflicts involved in

trade and environment disputes, issuing unsatisfactory decisions in the view of

environmentalists.
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In analyzing trade and environment disputes, one is usually confronted with the
following concerns:? Is economic integration through rrade a threat to the environmment?
Does trade undermine the regulatory efforts of governments to control pollution and
resource degradation? Will economic growth driven by trade help us to move towards a
sustainable use of the world’s environmental resources?

This article examines the trade and environment debate in the context of a very recent
dispute that has arisen with respect to 2 Brazilian ban or: the import of retread tires. Recently
Brazil banned imports of retread tires and Uraguay challenged the consistency of the Brazilian
measures in face of MERCOSUR law A panel, constinuted to decide the dispute, concluded
the Brazilian measures were inconsistent with MERCOSUR law and ordered Brazil to eliminate
the ban within MERCOSUR countries.

Immediately after the MERCOSUR decision was rendered, the EU a major retread
tire exporter, challenped the Brazilian measures as inconsistent with the 1994 General
Agreement of Tariffs and Trade (GATT). After unsuccesstul diplomatic negotations between
Brazil and the EU, the dispute was submitted to the Dispute Setdement Body {IDSB) of the
World Trade Organization {WTO) for consultation. In January 2006, 2 WTC arbitration
panel was established to decide the dispute.

In 2005, again at the request of Uruguay, another MERCOSUR panel has been
constitured to examine Argentingan measires, conceming practices maintained by Azgentima
affecting trade in retread tires. Surptisingly, the Panel found that the Argentinean measures
were in accordance with MERCOSUR law;, given that they aim at protecting the envitonment
and public health. However, for the first time in MERCOSUR history, the Appellate Body
exercised its jurisdiction, in response to Uruguay’s appeal, and revoked the panel’s decision.

Part T of this article will address the most relevant trade and environment scholarship
and the development of selected trade and environment/ public health judsprudence in the
GATY/ WTO.

Pakt IT will deal with the MERCOSUR dispute over trade in retread tires, explaining
the specific products banned by Brazil, the relevant treaty provisions undet which the import
ban was reviewed by the MERCOSUR arbitration panel, and the consequent regulatory
changes produced in domestic law:

Part 111 will address WTO dispute over irade in retread tires, setting out the specific
provisions of the WTO agreements that the Huropean Communities {8} contend are
currently being violated by the Brazillan ban, along with a description of the way in which
these provisions have been interpreted by previous decisions of the W) panels and
Appellate Body. Finally, Part TV concludes the article.

? See HAKAN NORDSTROM & SCOTT VAUGHAN, W10 SECRETARIAT SPECIAL STUDIES NO.
ATRADE AND BENVIRONMENT 1-7 (1999), Apud JACKSON, JOMN H. ET AL, LEGAL PRODBIEMS
OF INTERNATIONAL ECONOMIC RELATIONS: CASES, MATERIALS AND TEXT 1008 (2002).



79
Part 1.

REVIEW OF TRADE AND ENVIRONMENT LITERATURE AND
JURISPRUDENCE

Professors Edith Brown Weiss and John H. Jackson lay cut the main types of
clashes involved in environment and trade disputes:* (1) nadonal measures to protect the
domestic environment, (2) unilateral national measurcs to protect the environment outside
national jurisdiction, (3) international (multilateral) envitonmental agreements and the WO,
and (4} the product/ process distinction.

1. WNATIoNAL MEASURES TO PROTECT THE DoMESTIC ENVIRONMENT

Under this category of trade and environment conflict, States adopt environmental
laws or reguiations and foreign parties challenge these measures in face of their inconsistency
with the text of GATT 19994 or the Agreements on Technical Barriers to Trade (TBT) and
on the Application of Sanitary and Phytosanitary Measures (SPS). The rationale for such
types of measures normally is that “the product is restricted for sale domestically, and
imports should not be able to threaten human health and the environment in ways thar the
same domestic products canpot.”™

1 S EDITH BROWN WEISS & JOHN HJACKSON, RECONCILING ENVIRONMENT AND TRADE
2728 (2001} For a somewhat different conceprualization of the environment and trade conflict, see
Joost Pauwelyn, Recent Books o Trade and Enrivonmont: GATT Phantams Still Hawnt the WO, Buropean
Journal of lorernational Law (2004), Vol.15 No. 3, 575. Pavwclyn divides the tension between trade and
environment in the following manner: “First, treaties liberalizing trade can barm the envitonment. In
this sense, trade and environment may condlict in at least four ways:

©  more trade and economic activity may result in more environmental degradation;

@) the competition brought about by free trade may put pressure on governments to lower

environmental standards (the so called ‘tace 10 the bettom);

(0 trade agreements may prevent governments from enacing certain environmental regulations; and

@V)  wade law may prohibit the use of tade sanctions or preferences, be it as sdcks or carrots to ensure

the signing up to, or complance with (international) environmental standards.
Second, wade restriciions of distordons can haom the envitonment. In this sense, trade libemlization
and environmental protection go hand in hand in at least three ways:

M erade lberalization should lead to bigher levels of development and make available rescurces for

environmental protection (the Environmental Kuznets Curve);

(G erade-distorting subsidies and other support for over-producdon (activities generally disliked by

trade law), be it in the fisheries or agxicu}turai secrors, can deplete environmental resources; and

) crade reserictions on the provision of cross-border services or technology w tecycle of otherwise

limit environments} harm can delay or prevent the efficient protection of the environment.” Jd
at 578.
* ld at28
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"This category of conflict has been brought to the attention of GATT and WTO
dispute settlement mechanisms in three prominent disputes: the Thai Cigarette Case,” the
Reformulated Gasoline Case,” and the Beef Hormones Case.®

Tri the Thai Cigarerre Case (a pre WTO case), the main issue under consideration was
whether or not the Thal restrictions on the import of tobacco and tobacco products were
legitimare measures to protect public health.

The US argued that the restrictions on imports of cigarettes by Thailand were
inconsistent with Article XI of the GATT 1947, which provides for the general elimination
of quantitative restrictions, In addition, the complaining parey alleged that the Thai measures
were not justified by the exceptions contained in Article X1:2{c}, which exemprs certain
agricultural products from the prohibition on the use of quandtative restrictions, or under
Article XX{b), which allows the use of measures necessary to protect humag health. Lastly,
the US argued that Thailand’s Protocol of Accession did not cover the Thai measures, and
that Thailand’s excise tax, and its business and municipal taxes on cigarettes were inconsistent
with GATT Ardcles 111:1 and 1TL:2, which require national treatment of internal caxation.”

The Panel held that the Thai measures were a quantitative restriction on the
importation of cigarettes inconsistent with Article XI:1 and not justified under Article
X1:2{c), Article XX (b}, or Thaifand’s Protocol of Accession.

In the Reformulazed Gasoline Case," che US Environmenial Protecdon Agency

1ssued a regulation distinpuishing between two types of baselines wo assess gasoline quality:
individual baselines, which represent the quality of gasoline produced by a specific refiner,
and statutory baseline that reflects average US 1990 gasoline quality,

The Regulation did not provide for the possibility of using individual baselines for
ather domesde or foreign refiners. In some cases, the individual baselines were more
advanzageous than the statustory baseline,

Thailand — Restricions on Importation of Internal Taxes on Cigaretres, Adopred on 7 November
1950, GATT BIS.D. (37% Supp.) at 200 (1991).

United States - Standards for Reformulated and Conventional Gasoline: Report of the Appellate
Body, WT/DS2/AB/R (Apr. 29, 1996).

Report of the Appeliare Body, BC Measures Concerning Meat and Meat Products (Hormones), WT/
DS26/AB/R and WT/DS48/AB/R, AB-1997-4 (16 Jan. 1998).

“The ‘national treatment” clause in trade agrecments was designed to ensure that internal fiscal or
administratve regulations would nor introduce discrimination of a nontariff nature, It forbids
discriminatory use of the following: taxes or other inteenal leviey; laws, regulations, and decrees
affecting the sale, offer for sale, purchase, transport, distibuden,...” BEncyclopacdia Brirannica,
arwilable at http://W\.\'\\'.brimunic:s.com/c;b/ar[ic}c—ﬁ372“} (last wisited Jan. 16, 2005},

See Vatricia Isela Hansen, Transparency, Shandurds of Review, and the Use of Trade Measuris fo Protect the Ghibal

Enelronment [heretnatter Transparensy], 39 VA, L INTL L. 1017, 1048 (1999).
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Venezuela and Brazit brought a claim to the WT'O, alleging that the US regulation
violated Articles I T (General Most-Favored-Nation Treatment), " TI1:1 and I11:4 (National
Treatment on Internal Taxation and Regulaton), Articles 2.1 and 2.2 of the Apreement on
Technical Bartiers to Trade (TBT), relating to the preparation, adoption and application of
technical regolations, and nullification and impairment of benefits.

The Panel held that the Gasoline Regulations were inconsistent with Article [T:4 of
the GAT'T, which requires that imported like products must be treated no less favorably
than like domestic products with respect to laws and regulations. Moreover, the Panel
concluded the US measures were not justified under the exception of Article X¥X(g) of
GATT 1994, as a measures relating to the conservadon of exhaustible namaral resources,

The Appellate Body reversed the Panel’s findings that the measvres did not fali
within the scope of Articie XX{g). In the Appellate Body’s opinion, the measures fall under
the exception of Article XX(g}, but failed to meet the requirements of the Chapean of Article
XX. The Chapean of Aracle XX provides that a measure may not be applied in a manner that
would constitute 2 means of arbitrary or unjustifiable discrimination between countries
where the same condidons prevail, or a disguised restriction on international trade.

In the Beef Hormones Case, the Furopean Communities (EC) adopted the Coumel/
Directive Probibiting the Use in Livestock Farming of Cerian Substances Having a Hormonal Action.

" Most-Favor-Nation Clause (MFN}): “provision in a commercial ireaty binding the signatories to extend
trading benefits cqual to those accorded any third state. The clause ensures equal commercial
oppottunities, especially concerning import duties and freedom of investroent. Generally reciprocal,
in the late 19th and early 20th cent unilateral MFN clauses were impaosed on Asien nations by the
more powerkul Western countries {see Open Door). In the late 20th cent taniff and wade agreements
were negotiated simulraneously by all intercsted parties through the General Agreement on Tasiffs
and Trade (GATT), which ulimately resulted in the World Trade Orgamization. Such 2 wide exchange
of concessions s intended to promote free trade, although there has been cridcism of the principle
of equal trading opportunides on the grounds that freer wade benefits the cconomically strongest
countries. GATT members recogaized in principle that the MEFN rule should be relexed to
accommodate the needs of developing counties, and the UN Conference on Trade and Development
(est. 1964) has sought to extend preferenual weatment to the exports of the developing countries.
Another challenge to the MEN principle has been posed by regional trading groups such as the
Furopean Union, which have lowered or eliminated taziffs among the members while maintaining
tariff walls berween member patons and the rest of the wordd, In the 1990s continued MFN staras for
China sparked US. controversy because of its sales of sensitive military technology and its use of
ptison labor, and its MEPN status was only made permanent in 2000, All of the former Soviet states,
including Russia, were granted MEN status in 19927 See The Columbia Encyclopedia, Sixth
Edidon. 2001-05. The general scope of the MPFN oblipation was discussed by the Appellate Body in
EUROPEAN COMMUNITIES - REGIME FOR THE IMPORTATION, SALE AND DISTRIBUTION
OF BANANAS, WI/DS27/AB/R, adopted by the DSB on September 23, 1997.




The US challenged the Buropean measure based on rthe Sanitary and Phytosanirary
Agreement. The Agrecment petmits countries to take food and safety measures, provided
several conditions are met, such as: SPS measure be based on sufficient scientific evidence
{Ardcle 2.2}, and risk assessment (Articie 5.1). While the SPS Agrecment encourages
harmonization of SPS measures (Artcie 3.1), it allows the maincenance of measures resuliing
in a higher level of protection than would be achieved by international standards (Artcle 3.3).

To the US and Canada, the EC measures, by restricting or prohibiting the importation
of meat and meat products from the US, violated Article 11 (requiring national treatment)
and XI GATT {prohibiting quantitative restrictions), Articles 2, 3and 5 of the SPS Agreemenr,
Article 2 of the Agreement on Technical Barriers to Trade (on the preparation, adoption and
application of technical regulations), and Article 4 of the Agreement on Agriculture {on
market access commitments).

The Panel only examined the claims brought under the SPS Agreemens and held the
EC measures to be inconsistent with Articles 3.1, 5.1 and 5.5 of the Agreement. The Appellate
Body confitmed the Panel’s finding that the EC import ban was inconsistent-with Arricle 5.1
{requiring risk assessment).

2. UNILATERAL NATIONAL MEASURES TO PROTECT THE ENVIRONMENT
OutsiDE NATIONAL JURISDICTION'

According to Weiss and Jackson,™ the main characteristic of this type of measures is
that it is unilateral in that sense that they are not taken pursvant to implementing an
internadonal or multilateral agreement. Reasons such as a country not wanting to watch
helplessly as 2 species identfied as endangered by an international agreement forced into
extinction by fishing methods that destroy the animals as by-catch may warrant a clash
between environment and trade interests.™

Principle 12 of the 1992 Rio Declaration on Environment and Development
addressed the issue of unilateral natonal measures aimed at protecting the environment
outside national jurisdiction.’”

‘2 See gonerally Hansen, Traniparency, swpra nore 10 {(arguing that environment and trade disputes may be
reduced if governments adopt more transparent declsionmakiog procedures) See afo Richard W
Packer, The Ve and Abuse of Trade Leverage 10 Protect the Glsbal Commans: What Can We Learn from The Tuna-
Dodphin Conflie, 12 GEO. INT'L ENVTL, L. REV. 1 {1999} (concluding there ate more pro than cons in
the use of environmental wrade leverage )

Fee BROWN WEISS & JACIKSON, sapra uote 4, at 29,

T

13

Principle 12; ... “Unilateral actions to deal with environmenral challenges ourside the jutisdiction of
p

the importing country should be avoided. Environmental measeres addressing Transboundary or
global environmental problems should, 25 far as possible, be based on an international consensus.”
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This type of environment and trade conflict has been tested in the Tuna-Dalphin
L' Tuna Dolphin-11," and Skrimp-Turtle Cases.™

Tuna-Dolphin Tand 11 Cases addressed the consistency of US. measuares to protect
the Fastern Spinner Dolphin from fishing by purse seine nes, concluding that the measures
were inconsistent with the GAT'T. The Panel in Tana-Dolphin I rejected the US arguments for
extraterritarial application of the Article XX (b) and (g) exceptions,” but the Panelin Tuna-
Dolphin 1T allewed for the possibilicy of extraterritorial application of Article XX (g).2

In the Shrimp-Turtle Case,” the WTO Appellate Body concluded that a U1S.
prohibition on shiimp harvested by methods that are harmiful to sea turdes was unjustifiable
and arbitrary, regardiess of the fact that the US. banned the use of such methods by its own
tuna fleet, and that the sea turtles species protecred by the prohibition were recognized to be
in danger of extinction. The Appellate Body revisited the conflict in 2001.2

3.  INTERNATIONAL (MULTILATERAL) ENVIRONMENTAL AGREEMENTS
AND THE WTO

Because the environment overlaps states teeritorial divisions, countries are forced to
enter inte international agreements to protect shared environmental resources.® Such
agreements may include the prohibition of imports and exports of products if the importing
and exporting countties are 10t parties to the agreement ot are not complying with it

From a strategic perspective, these agreements should include obligations that
encourage the participation of as many countries as possible, avoiding that nonmembezs
States become “havens” that jeopardize the effectiveness of the agreemenst (the free rider
problem}.

1 United States — Restrictions on Imports of Tona, Aug. 16, 1991, GATT B.LSI. (39" Supp.) at 155 (1993)
upadopted Panel Report), reprinted in 30 LL.M. 1594 (1991),

Y United States - Restrictions on Impotts of Tuna, June 1994, P 5.5, reprinted in 33 LLM, 839.

* United States ~ Import Prohibition of Certain Shrimp and Shrimp Products: Report of the Appellate
Body, WI/1S58/AB/R (Oct. 12, 1998).

Y Patricia Isela Hansen, The Impact of the IPTO and NAFTA 0w 115, Law, 46 | OF LEGAL EDUC,, 569, 576

1996).

See Hansen, Trausparoncy, sapra note 10, at 1027 and 1031

A 1d ar 1053,

See Howard T Chang, Emvirsmmental Trads Measwres, The Shrimp-Tartle Rudings, and The Qrdinary Meaning of

the Texct of the GATT, & Chap. L. Rew. 25 (2005) (arguing that the 2007 ruling by the Appellate Body

confirms and interpretation of the 1998 sheimp-rurile decision that preserves broad leeway for the

use of environmental trade measures.)

= See BROWN WEISS & JACKSON, mpre note 4, at 30,

24 j'rd:

B Id ar 3331,
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The Montreal Protocol on Substances thatr Deplete the Ozone Layer, the Convention
on Internadonal Trade in Endangered Species (CITLES), the Basel Convention on the
Transboundary Movement of Hazardous Waste, and the Cartagena Protocol on Biosafety
are illustrative examples of muldlateral enviconmental agreements that restrict trade in
controlled items.

For international trade law, the issue is “wherher these agreements violate Ardele
{Most Favored Nation Treatment), IIT (National Treatment) and X1 {Prohibition of
Quantitative Restrictions) of GATT 1994, and if so, whether Article XX exceptions apply to

3336

make them nonetheless GATT consistent.

4. Tue Propuct/ProcEss DisTINCTION

GATT Treaty focuses on products, whereas the production process is generally accepred
as falling outside the reach of the non-discriminatory principles of national treatmens and
most-favored-nation. However, under an environmental perspective, “[plroducts that are
produced by processes that pollute the air, water or land, ot that destroy living narural
resources and their habitats may be far more destructive of sustainable development than
the products themselves,”™

However, more recent trade and environment disputes, such as the Tuna-Dolphin T
and IT Cases and the Shrimp-Turtle Case, point that this distincton is highly disputable,
noting that processes can both endanger the environment and disrort trade. Trade distortion
happens if certain countries are aliowed ro wotl under lax environmental srandards in the
making of products that compete with those of countries complying with rigid
environmental laws and regulations (in 2 sort of subsidy).

But if these concerns are worthy of the trade comrmunity’s attention, the merit of
the product/ process distinction is attributable to the fact that GATT closes the daor to
using a variety of regulatory differences 1o pose bardiers to trade, undermining the goal of
trade liberalization.”

The igsue here, as correctly recall Brown Welss & Jackson, is “how to develop criteria
by which to judge whether trade bartiers based on processes are an appropdate accotmmodation
of the competing teade and environment policies, of whether on the contrary the barriers are
really protectionist measures in the guise of environmental {or other process) conside-
rations.”

* Jd ae32.

oI

I at 33,

# S BROWN WEISS & JACKSON, sspre note XX, ar 33,
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The retread tire dispute falls mosdy vader the category of national measures to
protect the domestic envirenment, whereas the central issue before the dispute settlement
bodies is whether the import ban on retread tires are grounded on genuine environmental
interests that could trump commercial commitments assumed by the involved countries
regionally and multilaterally.

Parr I1.
THE MERCOSUR DISPUTES OVER TRADE IN RETREAD TIRES™

A, Tue Brazmian LiTIGATION

On September 17, 2001, a MERCOSUR panel was formed, pursuant the Brasilia
Protocol, to decide a dispute presented by Uruguay against Brazil, concerning trade practices
maintained by Brazil affecting trade in retreated tires. In this case, the parties and the panel
overlooked the Hinkage between trade and environment. The legal issue befare the pancl was
whether the Brazilian import ban on retread tres was consistent with MERCOSUR law:

Uruguay claims that Portaria 0° 8 of September 25, 2000 of the Brazilian Secrecariat
of Foreign Trade (SECHX), which imposes an import ban on used and retreated tires
{classified under codes 4012.20 and 4012.10 of the Combined Nomenclature, respectively),
violates MERC(OSUR law, mote precisely: Decision n® 22/00 of Tune 29 2000 of the Common
Market Council {that prohibits the adoption of measutes, of any natare, restrictive of
reciproeal trade), Asticle 1 of the Asuncion Treaty (that establishes the objective of consolidating
the process of integration and economuc cooperation) and Axtcles 1 and 10(2) of Annex |
to the Asuncion Treaty (that bans all non-tariff restrictions), and general principles of
mnternational law (Bstoppel,

Brazil, on the other hand, denies Uruguay’s allegations that Portaria N® 8/00 is
incomparible with MERCOSUR law-

With regard to Portaria N® 08,/00, Brazil states this Portaria regulates the importation
of used items. To Brazil, retreated tires are vsed goods, regardless of the fact they have been
subject to any sort of industral process aiming at augmenting its longeviry. In this sense,
Brazil states that MERCOSUR Committee of Technical Rules, in 2600, issued Technical

3 See genorally Fabio Morosind, O Casw dos Prcumétions: Preferéndiar Regienals ¢ Onestfer Ambientars {The Tire Case:
Regional Preferences and Enrironmental boswed], PONTES: ENTRE O COMERCIO E O DESENVOL-
VIMENTO SUSTENTAVEL 12 (October-December, 2005), available ar wwwictsd org/monthly/

p(}H[CS.
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Norms n® 224:2000 and 225:2000, which according to the Brazilian government, define a
retreated tyre as a used good that underwent a process of reutilization of an existing good.™
Inaddition, Brazil states that Argentina also bans the importation of retreated tires, based
on the findings that retreated tires are used tites, to which importation is prohibited based
on the context of MERCOSUR's automotive policy.”For these reasons, Brazil challenges
Uruguay’s argument that Brazil does not consider retreated tires used goods and argues that
retreated dres fall under the authority of Portatia n® 8/91, which regulates the importation
of used goods.”

By adopting Portaria n® 8/00, Brazil states that it was trying to teprimand the
importation of retreated tires that was taking place due to gaps in the information system
for foreign trade, the SISCOMEX.™ In this sense, Portaria n® 8/00, in repulating the
imporeation of tetreated tires, performs an interpretative function o previous regulatons.”
By no means it establishes a2 new prohibiton to include a ban on the importation of
retreated tires * Thus, Portaria n® 8/00 does not violate Decision n® 22/00 because the
former merely clarifies the importation system of used goods in Brazil. ¥

The Panel’s Interpretation and Applicadon of MERCOSUR Law
Portaria n® 8/ 00

Uruguay sustains that Brazilian ks and regulations concerning teade in retreated tires
and related commercial practives in Brazil support the conclusion that Brazil did consider used
and retreated tires as two different goods, subject to distinct legal treatment,

First, us for the body of law emanated from different Brazilian authordes during the
almost ten-year period that divided one Potrtaria from another, the Tribunal rejects the
argument presented by Brazil, sustaining that it could not be representative of Brazil’s
official legal understanding on the issue.* Brazil advocated that the laws and regulations
presented by Uruguay as evidence of a differentiated legal treatment conferred to retreated
and used tires are from different sectors of the Brazilian public administration that does not
have the authority 1o regulate foreign commerce in Brazil™” In response to this claim, the

W See Arbicral Award VI - Tyres — from Urugoay to Brazil - 01/09/2002, at 11, arailudle az
wanw. MERCOSUR orguy (fast vismed May 9, 2009).

I

33 Iﬂ{

3+ Iti

# Id at9.

* Id a9

P Jee Arbiteal Award VI - Tyres - from Urugnay to Brazil — 01/09/2002, av 10, aveiluble at
waw MERCOSUR orgmy (last visited May 9, 2005).

¥ Id ac 20,

kR I
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Tribunal concludes that as matter of international basy, Article 4 of the Project about State
Responsibility, of November 2001, of the International Law Commission,” “the behavior
of any state institution will be considered as an act of state, regardiess of the legislative,
executive or judiciary function of this instimtion.” Consequently, the Tribunal concludes
that all the separate pieces of regulations and legislation issued by different instirutions of
the Brazilian govetnment is representative of this country’s legal understanding on the issue
disputed in the present controversy.®

Second, as for the internal commercial practice performed by Brazil in that same
timeframe, the panel takes into account the evidence presented by Uruguay, indicating that
the import authorization of retreated tires from Uruguay amounted to a continuous and
growing trade between that counury and Brazil. In the Tribunal’s view, this ongoing trade
was warranted by the behavior of different insdtutions of the Brazilian public
administradon.*”

In conclusion, the panel agrees with Uruguay rhat the import ban imposed on used
tires by Portaria n® 8/91 was never intended to extend to retreated tires, given the internal
practice of Brazil in accepting the importation of Uruguayan retreated tires during a period
ofalmost ten years that divided Portaria n° 8/91 from Portaria n® 8/00, indicating that the
Brazilian public administration never considered retreated tires as used tires,®

Resalution 109/ 94 of the Common Market Group

Brazil sustains that Resolution 109/94, of Febtuary 15, 1994, of the Common
Market Group subjects the legal treatment of used goods to the national legislation of the
member states, including rhe definition of used goods.*

The panel emphasizes that Resolurion 109 /94 establishes an exception to the Treaty
of Asuncion and therefore should be interpreted restrictively. In addidon, Uruguay argues
that Resolution 109/94 does not support arbitrary changes in the legal systems of the
member states, which affects trade inside MERCOSUR.® In thar regard, the panel conctudes
that even though Resolution 109/94 establishes a recognized exception to the ongoing

i I

At 1[[{

* See Arbitral Award VI - Tyres — from Uruguay to Brazil — 01/09/2002, av 20, arailabls at
were MERCOSUR. orguy (Jast visited May 9, 2003}

® Id at18.

44 K’d

= Id ac19.

6 fd ar 21

Jee Arbitral Award VI — Tyres — from Uruguay to Brazil - 01/09/2002, av 21, aradlable at

warw MERCOSUR orguy Jast visited May 9, 2005).

48 I
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legisiative harmonization process in MERCOSUR, Portaria n® 8/00 would not be justified
under such exception because it contradicts established commercial practice in the region, ie.,
the constant and growing trade fow of retreated tires.®

Deddsion 22/00 of the Commen Market Conncil

Decision 22/00 of June 29, 2000, of the Common Market Council seates that “[ghe
“Member States shall notadoptany measure restrictive to reciprocal trade, regardless of the
narure of the measure, but shall take into account the reservation established in Article 2(b)
of Annex 1 to the Asuncion Treaty.”

Portaria n° 8,/00 is later in omie to Decision 22/00 of the Common Market Coundil and
establishes a restriction to reciptocal trade.™ Thus, the Tribunal concludes Portaria o® 8/00
violares Decisicn 22/00 of the Common Matket Council™ The pacel reasons that, whereas
Drecision n® 22/00 does not modify the applicability of Resolution n® 109/94 generally, it
conditions the capacity of the member states to modify, from the date of the Decision’s
approval, the reach of their national regulations and legislation concerning the imposition
of new restrictions to tiade of used goods.”

Creneral Principles of Low: Fstoptie!

Uruguay arpues that Portaria n® 8/00 contradicts:* {a) the extensive cornmercial
guay argy ;

pracrice in Brazil, allowing the importation of retreated tires from Uruguay or third countries,
and (b} the interpretation and application of the existing body of law related to the subject
matter. On these grounds, Uruguay sustains the confrontaton of Portaria 0 8/00 with
these two factual circumstances gives rise to a clairn under the priaciple of “wewire contra fctim

P 4

propriuad” ot the principle of estoppel.™

Brazil, on the other hand, argues the principle of estoppel is not applicable to the
disputed facts, because the alleged Brazilian cornmercial practices related to the importation
of retreated tires were not constant and certain as to create lepitimate expectations on third
countries.”

1% id

*Id ar22.

31 JTﬂi

2 See Arbitral Award VI — Tyres ~ from Uruguay to Brazil — 01/09/2002, at 22, wrailable ar
www. MERCOSUR. oty (last visited May 9, 2008),

S fd at 23,

B fd ac 4,
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The panel concludes that the continuous commercial trade in retreated tires between
Brazil and Uruguay, and official declarations of Brazilian authorides reguladng directly or
indirectly the importation of used and retreated tires could create a legitimare expectation in
Uruguay that, in confrontation with Portatia n® 8/00, could qualify as 4 situation described
in the principle of “senire contra factum proprium.”™ However, the panel preferred to take a
different road, and stated that given the involved countries are members of an ongoing
integration process promoted under the auspices of MERCOSUR, the decision-making
body shail rely on principles of mutual trust, which bars the “venire comtra factum proprine”™™

Finally, the panel rejects the allegations of the Brazilian government that deny the
extensive trade flow in retreated dres recognized by official actors of the public administration
of Brazil ®

On January 8, 2002, the panel decided that Portaria n® 8/00 is not compatible with
MERCOSUR law and ordered that Brazil adapt its laws to conform the Tribural’s legal

findings. From the panels findings that the referred trade practices maintained by Brazil
affecting trade in retreated tires are in violarion of MERCOSUR law, it resulted that

1. Brazil eliminated the ban for retreated tires imported from othes MERCOSUR
countries by means of Portaria SECEX n° 2 of March 8, 2002;

]

Presidential Decree n° 4592 of February 11, 2003 exempred retreated tires imported
from other MERCOSUR countries from the financial penalties established under
Presidendal Decree n° 3919 of September 14, 2001,

3. Article 55, paragraph 1 of Portaria SECEX n® 17 of Decernber 1, 2003 replaced
and revoked Portaria 8/00. Article 39 of the new Portaria restated that import
licences shall not be issued for used and retreated tires, with the exception of
retreads originating in other MERCOSUR countrics.

In face of the parties’ “forgetfulness” of the link between the challenged trade
measures and the protection of the environment and public health, it is worth asking
whether the panel, according to MERCOSUR law, could have raised this issue ex officio. As
far as WTQO law goes, the answer to this question is NO. MERCOSUR bhas not yet faced this
question, but it could be argued that, as a matter of public policy (srdre pubiic), the panel
could raise the issue of environmental protection, even though the parties did not do so.”

E

7 Ser Arbitral Award VI - Tyres ~ from Uruguay to Brazil - 01/09/2002, at 24, available at
www MERCOSUR.orguy (last visited May 9, 2005).

] I

® Preamble to the Asuncion Treaty (establishing that the economic integraton process amongst the
member States of MERCOSUR shall take into account the preservadon of the environment).
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Moteover, had Brazil recognized the links of the present dispute with environmental
protection issues, it could have invoked Article 50 of the Montevideo Treaty, which allows
for the adopton of measures that, if not for environmental reasons, would be contrary 1o
the efforts of trade liberalization within the member States of the Latin American Association
of Integration Law (ALADT). Article 50 of the Montevideo Treaty has been incorporated
into MERCOSUR law by means of Article 2(b) of Anuex 1 to the Asuncion Treaty, which
states that trade resttictions can be defined as any measute that is adminiswrative, financial, or
pertains to cusrency exchange, under which a State bans or makes it difficult, by unilateral
decision, reciprocal trade; and establishes that measures adopred under the circumstances
prescribed in Article 50 of the Montevideo Treaty shall not constitute a trade restriction.

Soon after the MERCOSUR panel issued its decision, the media in Brazil devored
close artention to the negative environmental impacts of the panel’s findings. The main
newspapets in Brazil published articles with headings such as “Brage! May Become Garbage
Depouit for Wortd Tires™

THe ImeacT o MERCOSUR oN BraziLian Law?

The Federal Puhlic Attorney’s Office, ina class action, challenged Presidential Decree
n° 4592 of February 11, 2003, which exempred retread tires imported from other MERCOSUR
countries from the financial penaltes established under Presidendal Decree n® 3919 of
September 14, 2001.%

The class action brings up environmental arguments not vet raised by Brazil in the
MERCOSUR litigation. The Federal Public Artorney’s Office argues that the Brazilian ban
on retread tires is based on envitonmental grounds. In other wotds, the ban is justified by
the adverse effects liberalizing trade in retread tires in Brazil has on the environment itself
and on public health. The precautionary principle, which allows for the adoption of certain
measures (o protect the environment even though the risks are nor yet scientifically proved,
was one of the main arguments raised in this class action to justify upholding the bag. In
addition, the Federal Public Atrorney’s Office referred to Article 50 of the Montevideo Treaty,
which permits the adoption of measures, aimed at prorecting the environment, which
would otherwise constitute trade restrictions. The class action concludes by requesting that
the Brazilian measure which subjects the importation as well as the marketing, transportaton,
stotage, keeping or keeping in deposit of retreated imported tites to a fine of R§ 400 per unit
be upheld, without exceptions!

0 Silvio Bressan, Bras/ Pode Virar “Lado” Mundial de Prens: Com 100 Milhies de Carcagas, Pair Corre o Risco de
Ruceber Sobray da Ewropa VVia Merosnd, Jomal O Estado de 540 Paulo, 03.17.2003.

S See Acho Civil Pablica Ministério Pablico Federal contra Unido Federal, Joinville, Santa Catarina State,
06.02.2003 (on file with awthos).
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Prom atl economic integration policy perspectve, it Is interesting to note that nowhere
in the class action, has the Federal Public Attorney’s Office directly questioned the constitutional
validity of the MERCOSUR Report. As pointed out by Celso Amora, Minister of External
Relations, “for 2 country that aspires to be the MERCOSUR leader, questoning the Arbitral
Award would be like “2 shot on ones own foot”, because later Brazil would lose its legitimacy
in other disputes of its interest.”™ [owever, at least one Brazilian international law scholar,
(Cliudia Lima Marques, has argued for the unconstitutionality of the panel Report and its
illegality pursuant existing public internadonal law®

In Professor Lima Marques’ view, the MERCOSUR decision violates the following
articles to the Brazilian Constitution: Article 1 (sovereignty and human dignity), Article 4
(reception of the Montevideo Treaty), Article 49 {delegate d competency for Treaties), Article
84 (limited competency for international relations), Article 92 (judicial control), Article 109
(supremacy of the fundamental rights conferred by the Consttution in face of Treaties),
Article 170 {principles governing the national economy), and Article 225 (fundamental right
of protection of the environment by the Stare).”

As to the supposed illepality of the MERCOSUR decision in the light of governing
principles of public international law, Professor Lima Marques” argues the 1991 Asuncion
Treaty, which institutionally creates MERCOSUR, s a consequence of the broader 1980
Montevidec Treaty, which creates the Latin American Association of Intepration Law Asa
matter of Trealy interpretation, the Asuncion Treaty is in a hierarchy inferor to the Montevideo
Treaty, which entails that the former has ro conform the tatter. Therefore, a MERCOSUR
decision thatignores and confronts provisions pursuant to the Montevideo Treaty (Articie
50} violates general principies of public international law.®

B. THE ARGENTINEAN LITIGATION

In 2005, a new panel was constimited,* pursuant the Olivos Protocol, to decide on
the consistency of the Argentinean ban on retread tires with MERCOSUR law.® In this
dispute, the Tribunal accepted the Argentinean defense against Uruguay based on Article 50
of the Montevideo Treaty, which allows for trade restdetion amongst member States, provided
the restriction is based on legitimate environmental grounds.®

Ser Bressan, supra note 62.

¥ See Claudia Tama Marques, unpublished manuscript {on file with author).

64 14

I

“ Weja: htep://www mercosurint/msweb/SM/pt/Controversias/TPR/TPR_Tribunal®%20
AdHoc_Laudo%20Nenmaticos_PT.pdf

* Morostni, O Case das Puewrniticos, sypra note 32, at 14,

® Sergia Leo, Amgenting Manttn Profbicio a Pres Usado LArgentina Maintains Probibition ageinst Used Tind,

JORNAL VALOR ECONOMICO, November 28, 2005, anwilable af worwvaloronlinecom.br (last visited

Nowvember 15, 2005).

@
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The two contradicting MERCOSUR decisions concening apparently the very same
issuc raise important questions to the future development of MERCOSUR law, both in
terms of conflicts invalving rrade and environment, and in relation to the dispute sectlement
mechanism,

For the Hrst ime in MERCOSUR history, the Appellate Body was called on wo decide
the Jegal treatment conferred to trade in retread tires in the dispute berween Uruguay and
Argentina.” The Appellate Body, revoking the panels report, decided thar the Argentinean
law that bans the importation of retread tires is not compatible with MERCOSUR law,™

Part II1.
THE WTO DISPUTE OVER TRADE IN RETREAD TIRES

On Janwary 7, 2004, the Buropean Community (EC) published, in the Official
Joumnal of the Buropean Union, a Notiee of Initiation of an exantination proceduse concerning
obstacks to trade within the mearing of Conncil Regutation (EC) #° 3286194, consisting of bade
practices maintained by Brazil in relation fo imperts of vetreated tires [hevetnafier Notice].™

The Nogce resuited from a complaint brought by the Busean International Permanent
des Associations de Vendenrs et Rechapeurs de Prenmatique [Permanent International Office of
the Tire Sellers and Retreaders Associadon] (BIVAPER), an international trade association
representing the interests of manufacturers of retreated tires within the Furopean Union.
BIPAVIZIR congregates national associations from Denmarl, Finland, Traly, Portugal, Spain,
Sweden and the United Kingdom.,

The Notice asserts that the Brazilian measures that give tise to the investigadon
procedure are:

{1} Porrarian® 8 of September 25, 2000 of the Brazilian Minisery of Development,
Industry and International Commerce, which bans the importation of retreated
tires by prohibiting the issuance of import licences for retreated tires imported as
consumer poods or raw material;

(2} Presidendal Decree n° 3919 of September 14, 2001, which subjects the importation
as well as the marketing, transpottation, storage, keeping or keeping in deposit
of retreated imported tires to a fine of R$ 400 per unit.

P Vejaherp:/ /wwwomercosur.int/ msweb/SM/es/Controversias /TPR/TPR_Laudo001-
2005_Imporracion¥s20de20Ncumaticos20Remoldeados pdf. Veja também; hitp:/ /werwmercosuring/
msweb/SM/es/Coatroversias/ITPR/TPR _Laudol01-2006_Recurso®e20de%20A claratoria. pdf.

)

Y See Brazil imports of retreated tires notice of initlaton htip://wade-info.cecenint/dochb/himi/
115548 htre (Jast visited May 23, 2005).



93

The Notice classifies the Brazilian measuses as GAT T-inconsistent, by discriminating
between imported and demestic like products, in viclation of Articles 1.1 (General Most-
Favoured-Nation Treatment), IT1.4 (National Treatrnent on Internal Taxation and Regulation)
and X1.1 (General Elimination of Quantitative Restrictions) of GATT 1994, without being
justified ander neither the exceptions of Article XX (General Fxcepdons), nor under Articles
2.1, 2.2 and 2.4 (Preparation, Adoption and Application of Technical Regralations by Central
Government Bodies) of the WTO Technical Barriers to Trade Agreement (BT Agteement).

The Notice claims that the challenged Brazilian trade measures had # significant
negative impact of Community exports of retreated tres. Prior to the introduction of the
ban, Community exports of retreated tires amounted to approximately two million per
year, equivalent to an estimate of 25 per cent of the Brazilian marker for such produces. Teis
also stressed that the Brazilian measures sesulted in company closures and job losses within
the Community. In addition, it primarily draws attention to the negative policy implications
of permirting least-favorable treatment of retreated tires otiginated from WTC member
states outside MERCOSUR. Secondly, the Notice addresses the more immediate reasons,
ie, loss of producton of retreated tires and job losses within the Community. Finally, the
Notice considers that there is encugh evidence w justify initiation of an examination procedure
to consider the legal and facmual issues involved in accordance with Article 8 of the Trade
Barriers Regulaton.™

On September 13, 2004, the European Commission Directorate-General for Trade
published 2 non-confidenual version of the Repors fo the Trade Barviers Regutation Committee
{kereinafter Report]™ The Report concluded the investigation had revesled clear violations
of WTO provisions, notably Articles X1:1, 1114, T:1 and XIH:1 of the GATT 1994 thar
cannot be justdfied on grounds of environmental or health protection.

Combined with severe adverse trade effects these violations have caused, the Report
recommended that Brazil be given until October 2004 to wathdraw the measures. Otherwise,
the Commission would request WT'O consultations in accordance with the rules of the
Dispute Setlernent Understanding (1DSU).

" The Trade Bartlers Reguladon is a legal instrument that gives the right o Community enterprises and
industries to lodge a complaint, which obliges the Commission to investigate and evaluate whether
there 15 evidence of violation of internatonal trade mles resulting in adverse trade effects, The result
is that the procedure will fead to cither & mumally agreed solution to the problem or to resort o
dispuie secdement. Article 8 establishes the Community Examination Proceduze.

Fee Report to the Trade Barriers Regulation Commitiee concerning an obstacle w trade, within the
meaning of Councll Regulation (EC) No. 3286/94, consisting of trade practices maintained by Brazil
affecting trade in teiteaded tres [hereinafier Report], aradlable ar hup://trade-info.cecenint/dodlib/
ofm/doclib_section.cfn?sec™ 205 &lev=2& [last visited May 23, 2005).

e
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On May 2, 2005, because diplomatic negotiations between Brazil and the Buropean
Communities had failed to reach a satisfactory solution, the Commission lodged a
Commission Decision concerinyg the measures necessary as vegards an sbstacl to irade constifuted by
trade practicer maintatned by Bragy! affecling frade in retreated #res [hereinafter Decision].”™ The
Decision concluded:

{1y The Brazilian Government’s imposition of an import ban on retreated tires and
the related financial penalties appear to be mconsistent with Brazil’s obligations
under the Marrakech Agreement Fsrablishing the World Trade Organization
and, in particular, provisions of the General Agreement on Tariffs and Trade
1994, and constitutes an obstacle to trade within the meaning of Article 2(1) of
Regulanon (EC) n® 3286/94;"

{2) The Community will initiate dispute settlement proceedings against Brazil under
the Understanding on Rules and Procedures Governing the Setdement of
Disputes and other relevant WTO provisions to secute removal of the obstacles
to trade.

In Janoary 2000, at the request of the EC, the WT'O ¢stablished a panel, under the
Dispute Settlement Understanding, to analyze whether the Beazilian import bhan on retread
tires is GATT-consistent.™ To date, Brazii has not yet issued any formal response to the
claims brought by the EC, concerning the alleged inconsistency of the Brazilian measures
with GATT 1994.

In case the EC decides to challenge the consistency of the Brazilian measures with the
GATT 1994, it is likely that Brazil will justify the import ban under the General Exceptions
of Article XX of GATT, letters (b) and (g). Article XX GATT provides that, if “zmeasure iv
ot applied in a manner which would constitnte a means of arbitrary or wnjastifiable discrimination
Detweun counivies where the same sondifions prevail, or a disguised restriction on internattonal trade’
(Chapean of Article XX, a country may adopt measures that would otherwise consdtute a
trade restriction if not for its lepiimare poal of: (b} protection of human, aninal or plant life
orhealth, and (g} conservation of exhaustible natural resources.

© Availably at http://tmde—iufo.ccc.eujnt/dOdi.b/cfm/cloclib_section.cfm?:;cc:205&]&'«:2& flast visited
May 23, 2005).

# Under Article 213, “obstacles to trade shall be any wade practice adopeed o maintained by a third
country in respect of which international trade rules establish a right of action. Such a rght of aciion
exists when internadonal trade rules either prohibit a practice outright, or pive another party affected
by the practice 2 right to seek elimination of the etfect of the practice in queston.”

T /DS322/1, avathuble at hup://\.\*\V\k‘.\vf.u.Ls:g/’cng}ish,"ttamp_e;’dispumeﬂL'ﬁs::sﬁf:f’ds332Ae.htm {last
visited March 31, 2006). '
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If Brazil decides to invoke the General Tixceptions of Article XX to justify the
import ban on retread tires, it will have to prove that the import ban falls within the range of
policics designed ro protect human life or health and that the inconsistent measures for
which the exception is invoked are necessary to fulfill the policy objective.”

There seems to be enough evidence that the measures adopted by Brazil, restricting
imports of retread tires may give tise to a defense based on environmental grounds. First, it
is clear that the unrestricted importation of retread tires, and its storage, by itself, poses
serious environmental risks. Second, the water from the rain accwmulated in the interior of
theses tires is a perfect habitat for the procreation of mosquitoes imposes serious public
health concerns. Third, the burning of these tites, when they hecome no longer usable,
discharges tosic substances harmful both to the environment and to public health. On top
of that, concerning the lack of scientific certainty as to the acrual environmental risks of
unrestricted imports of rerread tires, Brazil could arguably develop a defense based on the
precautionaty principie.™

In this sense, if there exists no least restrictive ways to address the health risks
imposed by the unrestricted importation of retread tires, it secems sensible to invoke the

General Exceptions of Article XX GATT.”

Tt would follow that the risks to public health originated from stoting tires with
raimswater in their interior, risking, at a further level, the development of dengue and yellow
fever epidemic, would justify the invocation of Article XX (b}, that provides for the adoption
of measures that are necessary to protect human, animal or plant life or health. Second, the

7 See Panel Repost, Undted States — Gasoline, para. 6.20; Panel Report, EC - Asbestos, para. 8.169; see akbro
Appellate Body Repozt, EC — Ashestos, paves, 137-163.

*® But see EC - Hormones; “The status of the precautionary principle in inrernational law continues to
be the subject of debate among academics, law practitioners, regujators and judges. The precautionary
principle is regarded by some as having cryseailized inte a general principle of customary internatonal
environmental law. Whether it has been widely accepted by Members as a principle of general or
customaty itcrnational Iaw appears less than clear. We consider, howevey, that it is annecessary, and
probably imprudent, for the Appellate Body In this appeal to rake a position on this important, but
abstract, question.  We note that the Panel itself did not make any deBnitive Anding with regard to
the status of the precautionary principle in international law and thar the precautionary principle, at
{east outside the field of international environmental law, seill awaits authortadve formulation” Para.
123, WT/DS26/AB/R, WT/DS48/AR/R.

G Japan — Agrienltural Products 1E “Article 5.6 of the SPS Agreement prohibits SPS measures rhat are
more trade-restrictive than required to achieve a Member’s appropriate level of protection. According
10 the footnote to Article 5.6, & measure is considered more tade-restrictive than required if there
is another SPS measure which:

(1) is reasovably available taking into account technical and economic feasibifity;

{2) achieves the Member’s appropriate level of sanitary or phytosanitary protection; and

{(3) s significantly less restricrive to trade than the SPS measure contested.

As we have stated in our Report in Awsirafia — Safmon, these three clements are cumulative in nanire.”

Pata. 95, WT/DST76/AB/R.
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toxic substances libersted from the burning of these tires could be addressed, which endangers
the envizonmental and public health, could fall under letter (b) {toxic substances are harmful
to human, animal and plant life and health) and letter (g}, for measures relating to the
conservation of exhaustible natutal resources (the air, earth and water could arguably qualify
as exhaustible natural tesources).

However, letter (g) of Article XX also states that in order for a measure to fall under
the General Exceptions, it has 10 be “made effective in conjunction with restrictions on
domestic production or consumprion”. Concerning the application of similar measures to
the domestic retread tires industry; it bears mentioning that under Resolution n® 258 of the
National Council of the Environment (CONAMA), presided by the Ministry of the
Environment, of August 26, 1999, in force since 2002, domestic producers of new tires and
importers of tires are obliged to give an adequate environmental destination to such tires.
On March 21, 2003, CONAMA issued Resolution n® 301, which amends Resolation n® 238,
to extend the obligadon to give environmentally adequate destination to imported retread
tires.

But, if, on the one hand, Brazil implemented regulation to monitor the environmental
impact of the activity of producers of new tires and importess of new and retread tires, on
the other, it is disputable the srecamment conferred to domestic tire retreading industry, Maybe
the lohby from tre retreaders that operate in Brazil was strong enough o leave these companies
outside the scope of application of CONAMA Resolutions Nos. 258 and 301. Moreover,
accotding to the BC, the enforcement of CONAMA Resolutons in Brazil has been
problematic,™

Lastly, if Brazil is able to convince the panel that the import ban falls under the
general excepions of Article XX, letrers (b} or (g) — or both, Brazil seill needs to pass the
scrutiny of the dhupea of Article XX e, that the “weasire s not applied in a smanper which woald
constiinle a means of arbitrary or uijustifiable diverimination bebween conntries where the same conditions

prevad, or a disguised restriztion on infernational trade”™

8 CE Reformbdaled Guseline Case, where the Panel held that the Gasoline Repulations were Inconsisteat
with Article 1:4 GATT, which reyuires thar imported hike products must be treated 2o less favorably
than like domestic products with respece to laws and regulations.

In October 1998, the WTO Appeliate Body decided thar a US. ban on shrimp barvested by methods
that are harmful 1o sea turtles was “unjustifizble” and “arbiuary” even though the United States
prohibited the use of these methods by its own tuna fleer, and even though the sea turtles species
protected by the ban were recognized to be in danger of extincion.

5
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IV. CoNncLusION

The cutcome of the tire case in the WTO is unpredictable. On the one hand, the
rejection of the environmental exceptions would not come as a surprise in the light of past
GATT /WO trade and environment jusisprudence. Ohn the other hand, WTOYs recognition
of the legitimacy of the environmental exception in the present case would vield important
policy implications for the internatdonal community and MERCOSUR especially.

First, WT'O would create a precedent in favor of envitonmental protection to the
detriment of free trade. Second, as for MERCOSUR specifically, s WT'O decision recognizing
the supremacy of the envitonmental protection over purely commercial interests could
certzinly have a direct impact on the MERCOSUR litigation. Bur most importantly, if Brazil
succeeds in its environmental defense, it will be signaling to the international community
that the protection of the environment is not an exclusive concern of developed countries.
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