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Introduction

It was argued by Mamdani (2010) that the International Criminal
Court (ICC) was problematic right from its creation and it quickly became
part of the transitional justice problem in Africa by, inter alia, being selective
in its application of the law. The international justice system stands accused
of failing to curb the scourge of violence and war in general and the protection
of children, women and indigenous minorities in particular as the mecha-
nisms put in place such as the ICC are embroiled in political turmoil thereby
rendering them part of the problem and not the solution so desired by victims
of human rights abuses. On such country which has witnessed human rights
abuses on a continuous basis is Zimbabwe. Most of these human rights abus-
es such as the 1982/84 Operation Gukurahundi atrocities were perpetrated
mostly by state agencies thereby rendering those who were in command lia-
ble for prosecution to answer to charges of genocide.

A generation after Operation Gukurahundi and other episodes of state
led human rights abuses such as Operation Chinyavada (1983), Operation
Murambatsvina (2005), Operation Chipo Chiroorwa (2007) and Operation Ma-
vhotera Papi (2008), (Benyera and Nyere 2015, 6523), calls for the Zimbabwe’s
leadership to be held accountable continue to be made. These calls have been
validated by the state’s behaviour of using violence as its preferred instrument
of governance. Thus the creation of the ICC was viewed as a major victory for
human rights especially for victims of such abuses, with many perceiving it as
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a panacea to Africa’s perennial challenge of human rights abuses. As a result
of a captured and partisan judiciary, human rights advocates were justified
in placing high hopes on the ICC to establish both historical accountability
and hold individual state official liable for their actions (Chirimambowa and
Chimedza 2015, 4).

This article demonstrates the futility and complexities of bringing
Mugabe to The Hague to answer to allegation of genocide and crimes against
humanity. The issue of the immunity of state officials is unpacked and pre-
sented as a contested and unsettled matter which is still very fluid both in
practise and at scholarship. The method adopted is an exploration of the var-
ious litigations and efforts to Mugabe before the ICC and other courts of law
elsewhere. A discussion of these cases will be preceded by an exploration
of the various attempts at bringing Mugabe before the ICC for prosecution
and the status of his immunity from prosecution. This will be achieved by
analysing the Rome Statute’s Articles 17, 26 and 27; the Constitution of Zim-
babwe and other relevant treaties that deal with the issue of the immunity of
state officials from prosecution as well as customary international law. It is
the severity of the allegations being levelled against Mugabe that calls for his
prosecution have mounted over the years. That desirability notwithstanding,
Mugabe’s prosecution at The Hague is a complex matter, one sitting at the
intersection of law and politics.

ICC jurisdiction and human rights abuses in Zimbabwe

The challenge in jurisdiction facing the ICC in Zimbabwe is that the
Rome Statute restricts the Court to investigating only crimes committed after
July 2002. This implies that the most contentious periods in Zimbabwe’s vi-
olent past lie outside the legal mandate of the ICC. These periods include the
War of Independence (1965 — 1980), Operation Gukurahundi (1982 — 1983),
part of the land redistribution related violence (2000 - 2005), and Operation
Murambatsvina (2002). For the majority of the black population who lived un-
der the white minority government of Rhodesia, the omission of the colonial
period from the ICC’s jurisdiction is a travesty of justice tantamount to the
promotion of impunity. Various other challenges have been encountered in
attempting to prosecute Mugabe. Despite these challenges, referrals of Zim-
babwe to the ICC was attempted by many countries, institutions and even
individuals with no success. The biggest stumbling block was encountered in
the United Nations Security Council (UNSC) where permanent member Chi-
na and rotational non-permanent member South Africa consistently refused
that the case of Zimbabwe be put on the UNSC agenda. However, this was not



the first time that Zimbabwe’s case was brought before the ICC. Since 2005,
various calls were made for the human rights situation in Zimbabwe to be
referred to the Court by the UNSC. These include the landmark case brought
by Adella Tachiona in the United States (Tachiona and Others versus Mugabe
and Others. Case number: ooCIV6666VMJCF United States District Court of
New York). Other failed attempts to have Mugabe indicted include the attempt
by then Australian Foreign Minister Alexander Downer to lobby the UNSC to
indict Mugabe, the International Bar Association’s executive director Mark
Ellis, the then British Ambassador to the UN, Emyr Jones Parry, the then
British Foreign Secretary David Miliband when he addressed the UNSC on 14
December 2008.

Regionally, the Namibian National Society for Human Rights (NSHR)
through its Executive Director Phil ya Nangolo, also tried to have Mugabe
arrested in Windhoek, Namibian in 2007. The South African position regard-
ing Mugabe is premised on SA’s International Criminal Court Act 27 of 2002.
It is on this legal basis that The Southern African Litigation Centre and the
Zimbabwe Exiles Forum took the National Prosecuting Authority (NPA) and
the South African Police Services (SAPS) to the North Gauteng asking the
court to compel them to arrest Mugabe and any of his top officials should they
pass through South Africa. Finally the official opposition in South Africa, in
2008, the Democratic Alliance also attempted to have Mugabe indicted at the
ICC when their then leader Hellen Zille wrote a letter to UN Secretary Gener-
al Ban Ki-Moon and copied to other institutions and governments such as the
then UNSC chair (USA), the UN Commissioner for Human Rights, Human
Rights Watch and Amnesty International. All this notwithstanding, Mugabe
never appeared before the ICC; neither are there any serious current attempt
to do so. This point to some complexities regarding the Mugabe ICC issue
which this paper will unpack starting with the Principle of Complementarity
in international criminal justice system.

Complementarity and international criminal justice in
Zimbabwe

The ICC operates on the Principle of Complementarity which makes
it the duty of every state to exercise criminal jurisdiction over those respon-
sible for international crimes (Rome Statute: Articles 1 and 1y). This is an
improvement on the former ad hoc International Criminal Tribunals in Sierra
Leone, Rwanda and the former Yugoslavia, which had primacy over national
courts. The Principle of Complementarity works better when the ICC initiates



investigations in states that would have proved unwilling or unable to carry
out prosecutions on their own (Burke-White 2005). On the other hand, the
Principle appears ill equipped and inadequately prepared to deal with cases
where countries do self-referral. The Principle of Complementarity assumes
that countries will be reluctant to refer themselves to the ICC. With that in
mind, the Rome Statute addressed the likely scenarios of countries claiming
state sovereignty and thereby refusing to be subjected to the court’s juris-
diction. This left the ICC in a quandary when the opposite happened. As of
December 2012, four out of the five African cases were all self-referrals (DRC,
Uganda, Central African Republic, and Sudan (Darfur) plus Sudan which was
referred by the UNSC in 2005.

With respect to Zimbabwe, it has been argued that there may be cas-
es where inaction by states is the appropriate rationale of action by the ICC
(Stigen 2008, 199; Kleffner 2008, 104). The ICC added a third dimension
to the Principle of Complementarity which is inactivity/inaction. According
to Stone (2011, 325), this decision and its interpretation of Article 17 of the
Rome Statute will probably not change the situation. Adding a third dimen-
sion test of ‘inactivity’ or ‘inaction’ beyond ‘unwilling’ and ‘unable’ was crit-
icised by Schabas (2008, 7731), among others as vague and open to abuse by
powerful nations. However, it is this third prong test of ‘inactivity’ or ‘inaction’
which has the potential to be used by the ‘international community’ to bring
cases of human rights abuses in Zimbabwe to The Hague as evidence sug-
gests that there were no genuine attempts by the government in Zimbabwe
to investigate alleged cases of gross violations of human rights. The refusal
by the Zimbabwe government to make public several human rights abuse re-
ports is a case in point. Unreleased reports include the 1983 Zimbabwe Com-
mission of Inquiry into the Matabeleland Disturbances (also known as the
Chihambakwe Commission of Inquiry) and the Commission of Inquiry into
events surrounding Entumbane 1 and 2, otherwise known as the Dumbutshe-
na Commission of Inquiry. The latter’'s mandate was to look into the clashes
between former Zimbabwe African National Liberation Army (ZANLA) and
Zimbabwe People’s Revolutionary Army (ZIPRA) forces at Entumbane and
the killings in Matabeleland in 1983 (Raftopoulos and Eppel 2009, 13). The
now almost defunct Human Rights Commission serves as a further example
of Zimbabwe’s unwillingness to investigate human rights abuses. Unwilling
because the state failed to support the Zimbabwe Human Right Commission
into functionality (Chiduza 2015, 148-174).

This section grapples with the possibility of Zimbabwe’s alleged hu-
man rights violations being taken to the ICC as a result of evoking the Prin-
ciple of Complementarity. This is highly unlikely given the vagueness of this



Principle which instead of revealing which cases the ICC should investigate,
sets out instead the specific cases the ICC should not investigate or prosecute
(Rome Statute Articles r7 and 53). There are three sets of crimes which the
ICC does not concern itself with. These are: firstly, those international crimi-
nal cases which states with jurisdiction over them are already investigating or
prosecuting, as evidenced by a display of genuine willingness and ability to do
so. Secondly, the ICC does not consider cases where the crimes in question
are not regarded as serious enough to concern the ICC, and finally those cas-
es where an investigation would not serve ‘the interests of justice’ (Kleffner
2008, 292). Under these circumstances, victims’ interests become secondary
to the primary concerns of investigation, conviction and punishment of the
perpetrators. The inclusion of the ‘the interests of justice’ as a major selection
criterion further diminishes the interests of victims in general and the need
for reconciliation in particular.

Another challenge with the Principle of Complementarity is the lack
of clarity on what constitutes sufficient gravity. This clarity is important for
the Mugabe indictment because it has a bearing on the classification of the
severity of the allegations he faces, hence the likelihood of his indictment.
The ICC Office of the Prosecutor has yet to define exactly what constitutes
‘sufficient gravity’ and what ‘the interests of justice’ entail (Schabas 2007,
180, 415; Clark 2008, 37-46). According to Clark, the Prosecutor outlined four
main criteria for determining the gravity of crimes. These are their scale, na-
ture, the manner of their commission, and their impact. The criteria for the
assessment of these circumstances have yet to be developed implying that,
in the meantime, some alleged perpetrators like Mugabe remain free. It can
be concluded that rather than prosecuting suspects of gross violations of hu-
man rights, the ICC’s Rome Statute is more concerned with preserving the
sovereignty of certain states, particularly those opposed to its formation such
as the USA. This is evidenced by the ICC’s case selection criteria which is the
subject of discussion in the next section.

ICC case selection

How the ICC chooses the cases it investigates is central both to its in-
ternational criminal justice and its success as a court. Its prosecution record
indicates the need to balance law and politics of its case selection. The ICC
is caught between an idealistic vision of a global court designed to prosecute
the cases that domestic jurisdictions cannot or would not prosecute. This was
compounded by the pragmatic concerns of the ICC as a fairly new institution
seeking judicial results to secure its legitimacy. Under these circumstances,



case selection is a key ingredient in the ICC’s endeavour to build a strong
legal corpus and create legal precedent. According to the Rome Statute, situ-
ations can be referred to the ICC in one of three ways: first, by a state party;
secondly, by the UNSC; and thirdly at the instigation of the Prosecutor. In the
third scenario, the Prosecutor must gain the authorisation of the Pre-Trial
Chamber of the Court before launching investigations and must show that
there are sufficient grounds to do so (Rome Statute: Articles 54 and 56).

According to Clark (2008), more than 10 years into its existence the
ICC is still developing its broad strategy for case selection based on the rules
outlined in the Rome Statute and its Principle of Complementarity. For Clark,
three trends in the Prosecutor’s approach emerged. Firstly, the Office of the
Prosecutor indicated that it would focus on perpetrators who bore the greatest
responsibility for international crimes. This means that the OTP is likely to
prosecute only government, military or militia leaders suspected of orches-
trating or committing crimes under the ICC’s jurisdiction. This renders Mug-
abe a typical suspect for prosecution. However, the challenge inherent in this
approach is the determination of who decides which suspect ‘bears the great-
est responsibility’ for the crimes allegedly committed. Should it be the victims
or the Prosecutor? Does the Prosecutor have the competence to adjudicate
and apportion responsibility in crimes that he or she did not witness? Most
importantly, whose word or what kind of evidence will the Prosecutor use to
arrive at such a decision? These considerations work against the successes of
the ICC’s case selection and inversely feed the growth of impunity, by provid-
ing a technical loophole which results in the non-prosecution of suspects like
Mugabe.

The second legal technicality concerns the OTP’s outsourcing of one
of its key functions, i.e., bringing suspects before the court for prosecution.
In a statement the then ICC prosecutor Luis Mareno Ocampo stated that
the ICC, ‘will encourage national prosecutions, where possible, for the low-
er-ranking perpetrators, or work with the international community to ensure
that the offenders are brought to justice by some other means’ (Stahn and
Sluiter 2009, 220).

This process is meant to result in the prosecution of small numbers
of high-level perpetrators, while encouraging domestic jurisdiction to help
close any potential ‘impunity gap’ left by the ICC’s focus on minority high
profile suspects such as Mugabe. This presents some challenges contained
in the grading and ranking of crimes and criminals as there is no agreed
instrument, tool or criteria with which to do this, leaving such an important
aspect open to different interpretations and a lot of contestations. Thirdly, the
OTP indicated that it would take an extremely cautious approach to selecting



which cases to investigate, acting only when it possessed enough evidence to
provide strong prospects for a successful investigation. It is likely then that
the OTP will pursue cases only where state parties and other sources have
already gathered substantial evidence. This reliance on third parties for such
crucial aspects such as the gathering of evidence is undesirable for the ICC.
Outsourcing of evidence collection weakens the ICC as the motives for evi-
dence collection differs, especially when this is done by those linked to the
suspects or the victims as aptly demonstrated in the collapse of the Uhuru
Mugai Kenyatta versus the Prosecutor case (ICC-01/09-02/11).

Zimbabwe’s position regarding the ICC jurisdiction

Zimbabwe’s official position regarding the calls for the prosecution
of its President deserves to be considered in a discussion of this nature. In a
seemingly dismissive manner, Zimbabwe consistently treats attempts to have
Mugabe indicted as foreign meddling in its internal affairs sponsored by its
detractors pursuing regime change agenda. The President’s Press Secretary,
George Charamba, said that calls for Mugabe’s indictment were attempts
to tarnish the image of the President and the country. Charamba noted that
Zimbabwe was not a signatory to the Rome Statute that had created the ICC
and was therefore not legally bound by its dictates (Voice of America News,
31 October, 2009). In an interview with the author on 24 September 2012,
the same views were expressed by the then Deputy Director of the Organ
on National Healing, Integration and Reconciliation, Anderson Chiraya, who
stated that the ICC had no role in Zimbabwe. He observed that the ICC was
a foreign organ with no jurisdiction over Zimbabwe, or any Zimbabwean for
that matter, just as it had no jurisdiction over the United States of America,
Israel, any American or Israeli. For him, the irrelevance of the ICC to Zim-
babwe is illustrated by the fact that Zimbabwe was never part of the ICC and,
according to him, never would be. He gave the selective application of law and
the deliberate targeting of Africa, especially its leaders, as the reason for Zim-
babwe’s resentment of the ICC. This response aptly sums up Zimbabwe’s
official position on the matter.

It is worth noting that the unlike the former ad hoc international crim-
inal tribunals which were established by UNSC resolutions hence had the
backing of Chapter VII measures, the ICC is a treaty based court and its ex-
istence rests upon the direct consent of contracting states (Gaeta 2009, 319).
This presents a major challenge to contracting states when requested to effect
warrant of arrests as the apprehension of such heads of states will be against
customary international law and in some cases in contravention of these



countries’ domestic law. Such a dilemma was faced by South Africa when al
Bashir visited South Africa in June 2075.

Mugabe and immunity from ICC prosecution

One of the central questions which this article seeks to answer is
whether Mugabe has immunity from prosecution at the ICC or any other
domestic court of law. International criminal law is very unambiguous on
this position with Article 277 (2) of the Rome statute stating that, ‘immuni-
ties or special procedural rules which may attach to the official capacity of a
person, whether under national or international law, shall not bar the Court
from exercising its jurisdiction over such a person’. However the position of
state official immunity is a very much contested principle under domestic
law. According to Gaeta (2009, 318) more clarity on the issue can be estab-
lished if the status of the customary rule of international law on immunities
of heads of states equally applies to international criminal courts. Historically
this matter was ruled upon by the International Court of Justice in the Demo-
cratic republic of Congo versus Belgium (14 February 2002). The court ruled that
personal immunities applied only to national courts and not international
criminal courts, thereby validating Article 27(2) of the Rome Statute. That
precedent setting ruling notwithstanding attempts were made to test Mug-
abe’s immunity in various courts.

The first test of Mugabe’s immunity from prosecution on allega-
tions of gross human rights abuses was a case discussed earlier on which
was brought before the United States District Court, New York on the 7th
of August 2002 by Talent Chiminya, widow of Tichaona Chiminya who was
killed together with fellow MDC activist Talent Mabika on 15 April 2000 (Blair
2002, 258). The allegations by Talent Chiminya were that Mugabe in his ca-
pacity as the leader of ZANU PF was responsible for her husband’s death
who was allegedly killed by his party’s officials. Amnesty International’s 2002
report, titled Zimbabwe the toll of impunity, reported that the two were killed by
Central Intelligence Organisation (CIO) agent Joseph Mwale and war veteran
Kainos Tom ‘Kitsiyatota’ Zimunya, who was commanding a group of ZANU
PF youths who carried out the murder. In the case, Mugabe’s defence was
predicated on his immunity from prosecution which the US court upheld,
ruling that such a position was consistent with international practice, i.e.,
International Criminal Law.

The above judgement can best be understood if the two types of im-
munity that the ICC considers in such cases are explained; functional immu-



nity and personal immunity. Functional immunity is commonly referred to
as immunity ratione materiae while personal immunity is called immunity
ratione personae (Akande and Shah 2010, 817). Personal immunity or ratione
personae is attached to senior state officials while they are still in office. State
as well as judicial practice indicates that this form of immunity applies even
to international crimes, as held by domestic courts in cases involving former
Libyan leader President General Muammar Gaddafi and Mugabe. The prin-
ciples of immunity ratione materiae and immunity ratione personae were also
discussed in the following cases: Jones v Ministry of the interior of the Kingdom
of Saudi Arabia [2006] UKHL 26, [2007], Bat v Investigating Judge of the German
Federal Court [2011], EWHC 2029 (Admin) and Sosa v Avarez-Machain, 542 U.S.
692 (2004).

It can be deduced from these cases that functional immunity or ra-
tione materige can be invoked not only by serving state officials but also by
former state officials in respect of their official acts while they were in office.
This implies that Mugabe can claim this type of immunity even when he is
no longer in power. The norm is that the state of the accused is allowed to
choose whether or not its agents would be responsible under international
law for crimes they allegedly committed while still in office. Therefore it is the
state’s responsibility to determine the status of its official’s claim to immuni-
ty. Should Mugabe be out office and still be alive, that call will have to be made
by the government of the day. In all likelihood, the revoking of this immunity
will only become a possibility with a change of administration in Zimbabwe.

In principle, the ICC becomes involved in cases where states abuse
their sovereignty and fail to address impunity. Many countries in Africa have
constitutional provisions that provide immunity from prosecution for their
presidents or, in some cases, their prime ministers. These provisions include
Section 30 of the Constitution of the Republic of Zimbabwe (Presidential Immu-
nity); Article 46 of the Constitution of the United Republic of Tanzania, 1977 (as
amended); Article 98 of the Constitution of the Republic of Uganda, 1995; sec-
tion 34(1)-(5), First Schedule to the Constitution of the Republic of Ghana, 1992;
Constitution of the Fourth Republic of Ghana Law, 1992, sections 28(1), 34 and
35(1)-(3); Constitution of the Kingdom of Swaziland, Article 61; Constitution of Li-
beria, Article 48(4) and Constitution of the Republic of Sierra Leone, 1991.Despite
the existence of these constitutional provisions, international criminal law on
non-recognition of the immunity of state officials for international crimes
exists in the form of Article 277 of the Rome Statute. This Article sets out the
position in international criminal law of the prosecution of individuals for
international crimes before international courts. Zimbabwe should therefore
not trust its domestic immunity provisions since a precedent was already set



with the indictment of al Bashir. That precedent notwithstanding, some lead-
ers with terrible human rights abuse records, such as Uganda’s Amin and
Museveni, UK’s Tony Blair, USA’s George W. Bush, Uganda’s Yoweri Musev-
eni, Russia’s Vladmir Putin, Syria’s Bashar al Assad and DRC’s late Mobuto
Sese Seko, were never indicted by any international legal institution.

Zimbabwean politicians interpret Section 30 of the Constitution as
conferring the President with immunity from prosecution wherever and
whenever. This is contrary to Subsection 1 (b) of the same Constitution which
allows for the President to be held liable for his/her personal actions. Section
30 of Zimbabwe’s Constitution reads:

(1) The President shall not, while in office, be personally liable to any civil
or criminal proceedings whatsoever in any court. (2) Without prejudice to
the provisions of subsection (3), it shall be lawful to institute civil or crim-
inal proceedings against a person after he has ceased to be President, in
respect of—(a) things done or omitted to be done by him before he became
President; or (b) things done or omitted to be done by him in his personal
capacity during his term of office as President.

The above contradiction in law warrants clarification by a competent
legal entity, probably the whole bench of the Supreme Court of Zimbabwe.
Such a clarification leaves no room for speculation and personal interpreta-
tion of the law regarding the Mugabe’s immunity from prosecution in Zim-
babwe and elsewhere.

At continental level, there is no legal framework which either outlaws
or upholds the immunity of state officials in Africa. The African Union only
has provisions that merely condemn impunity (Article 4(o): Constitutive Act
of the AU). Article 4 of the AU’s Constitutive Act contains the principle which
is central to outlawing impunity in Africa as it allows the AU the right to in-
tervene in a member state pursuant to a decision of the Assembly of Heads
of States and Governments of the Union in respect of grave circumstanc-
es, namely: war crimes, genocide and crimes against humanity (Article 4(h):
Constitutive Act of the AU). While such a provision exists, its enforcement
remains a distant reality despite the regular occurrence of war crimes, geno-
cide and crimes against humanity in Africa.

There are numerous shortcomings inherent in this regional impunity
prevention mechanism which makes it untenable in stopping impunity in
Zimbabwe. The major shortcoming of this mechanism is that it makes no
provisions for enforcement, thereby rendering it ineffective at law. According
to Murungu (2011, 65), Article 4(h) does not have an express mandate to pros-



ecute individuals who commit international crimes in Africa. This loophole
is manipulated by African leaders who are liable for censorship by the AU for
war crimes, genocide and crimes against humanity but are never cautioned
owing to this shortcoming. Murungu further contends further that it is also
difficult to infer whether intervention would include prosecution of perpetra-
tors of international crimes in Africa. Another flaw in the AU’s anti-immuni-
ty provisions is that nowhere is it specifically provided in the Constitutive Act
that an African state official may be prosecuted for international crimes. This
implies that the AU’s official and legal position on the international crimes
of genocide, war crimes and crimes against humanity remains vague. The
existence of the legislation notwithstanding, it can be argued that there is no
African country with the political will to bring Mugabe before the AU to an-
swer to allegations of gross violations of human rights as outlined in Article
4 of the AU’s Constitutive Act. It can be further argued that, if the solidarity
shown by the AU in rallying behind ICC accused Sudanese President Omar
al Bashir is anything to go by, the chance that the AU will act on Zimbabwe
becomes extremely slim, if not non-existent.

At another level, an analysis of the sub-regional’s (SADC) legal frame-
work reveals a similar lack of legal instruments to fight executive impunity.
It is debatable whether this absence is deliberate on the part of regional lead-
ers or not. Not surprisingly, Zimbabwe is not a member of the International
Conference on the Great Lakes Region of 29 November 2006 which passed
the only protocol in Africa which explicitly condemns impunity. Zimbabwe
is therefore not a part of the Protocol for the Prevention and the Punishment of
the Crime of Genocide, War Crimes and Crimes against Humanity and all forms
of Discrimination signed on this date. Members to the protocol are Angola,
Burundi, Central African Republic, Republic of Congo, Democratic Republic
of Congo, Kenya, Uganda, Rwanda, Sudan, Tanzania and Zambia. The Proto-
col is based on the Convention on the Prevention and Punishment of the Crime of
Genocide which was adopted by Resolution 260 (III) A of the United Nations
General Assembly on 9 December 1948 and the Rome Statute of the ICC of 1
July 2002. The relevant section of the Protocol is Article 12 which is almost a
verbatim duplication of Article 17 of the Rome Statute which reads:

The provisions of this chapter shall apply equally to all persons suspected
of committing the offences to which this Protocol applies, irrespective of
the official status of such persons. In particular, the official status of a Head
of state or Government, or an official member of a Government or Parlia-
ment, or an elected representative or agent of a state shall in no way shield
or bar their criminal liability (Article 12: Protocol for the Prevention and the
Punishment of the Crime of Genocide, War Crimes and Crimes Against



Humanity and all forms of Discrimination).

It is imperative to note that the provision specifically mentions that
official capacity, especially Head of State, does not exempt one from prosecu-
tion. Article 27 (1) of the Rome Statute states that:

This Statute shall apply equally to all persons without any distinction based
on official capacity. In particular, official capacity as a Head of State or Gov-
ernment, a member of a Government or parliament, an elected representa-
tive or a government official shall in no case exempt a person from criminal
responsibility under this Statute, nor shall it, in and of itself, constitute a
ground for reduction of sentence.

Article 23 lays down the mandates of member states, including the
duty to cooperate with the ICC. Section (a) specifically mentions cooperation
with ‘requests to the arrest and hand over of persons alleged to have commit-
ted crimes falling within the jurisdiction of the ICC’. The provisions of this
Protocol, unlike those of the AU’s Constitutive Act, are very clear on their
mandate, their relationship with the ICC and on which crimes should be dealt
with and in what format. It remains to be investigated whether the Proto-
col for the Prevention and the Punishment of the Crime of Genocide, War
Crimes and Crimes Against Humanity and all forms of Discrimination was
an attempt by certain African countries to circumvent the AU by charting an
alternative, decisive, unambiguous way to deal with impunity in Africa.

The AU’s Constitutive Act almost abdicates the outlawing of impunity
to national legislations, their well-documented lack of capacity and political
will notwithstanding. At state level, very few African countries have legisla-
tion addressing executive impunity. These countries include South Africa,
Uganda, Senegal, Burkina Faso, Niger, Kenya, Congo, Burundi, Rwanda and
Ethiopia. Recent developments in South Africa brought hope to those seek-
ing to prosecute Mugabe and his fellow senior party officials. In a landmark
lawsuit (SALC and Another v NDPP and Others case 77150/09), of March 2012,
the North Gauteng High Court decided that the South African National Pros-
ecuting Authority (NPA) was expected to prosecute any Zimbabwean accused
of violating human rights in Zimbabwe should they come to South Africa.
According to the South African Litigation Centre’s (SALC) website (visited on
13 February 2013), the facts of the matter were that, ‘the NPA and South Afri-
can Police Services (SAPS) refused to initiate an investigation and SALC and
the Zimbabwe Exiles Forum took this decision on review to the High Court’.
On 8 May 2012 Judge Hans Fabricius delivered judgement in SALC’s favour,



in which the High Court ordered the NPA and SAPS to initiate investigations
into human rights abuses by the 18 Zimbabwean security officials cited in
the case. From this it can be construed that in the absence of continental
and regional legal frameworks to try those accused of impunity, reliance on
national legislation like that of South Africa becomes the only realistic hope
for the prosecution of those suspects. The existence of that legal framework
notwithstanding, chances that the SAPS and the NPA will arrest Mugabe are
unlikely given the cordial relations between ZANU PF and the African Na-
tional Congress which date back to the colonial/apartheid era.

Beside South Africa, Ethiopia also set a promising legal precedent
when it prosecuted its former President, Mengistu Haile Mariam, finding
him guilty and sentencing him to death, albeit in absentia, ironically holed up
somewhere in Zimbabwe. On a more positive note, the African Court of Jus-
tice and Human Rights sought to establish a Chamber with jurisdiction over
persons who commit international crimes in Africa. Like the ICC, the African
Court of Justice and Human Rights is a noble idea that can only be evaluated
once it has been implemented. At the moment, hope of ending impunity in
Africa remains with the ICC. However, the ICC needs to undergo a metamor-
phosis of some sort if it is to become more relevant and appealing, especially
to victims of gross human rights violations in Africa.

Conclusion

The article demonstrated that transitional justice evolved from its ear-
ly conceptualisation as a form of criminal justice, to a more complex, mul-
ti-dimensional and responsive phenomenon. As policymakers gain greater
understanding of the causes of conflict and the nature of political, social and
economic transition, it is inevitable that transitional justice processes will be
increasingly called upon to address economic, social and cultural rights. The
general conclusion reached is that the ICC lags behind and risk being irrele-
vant to the transitional justice agenda, especially in Africa where its credibil-
ity and track record is seen to be unconvincing, mostly by victims of human
rights abuses. The government of Zimbabwe was not a signatory to the Rome
Statute and therefore not a member of the ICC and does not recognise the
ICC. However, this does not imply that the ICC is not in a position to act on
Zimbabwe. As exemplified by the indictment of Sudanese President Omar
al Bashir, where Sudan is not a member of the ICC, the Court could act on a
referral from the UNSC to investigate a non-member state.

Other reasons for this inability to act on Mugabe relate to the ICC’s ju-



risdiction in which cases committed prior to the entry into force of the Rome
Statute in 2002 are considered out of the court’s ambit. Also noted as problem-
atic was the ICC’s occupation of a secondary role in which national judiciaries
assume the first court of appeal status. This is untenable for victims of gross
violations of human rights in Zimbabwe, as the state which was expected to
lead the investigations is the prime suspect. The complexity of international
law, especially international jurisprudence, renders the ICC a complex and
implausible solution to local reconciliation needs. Besides the complexities at
the ICC level, other challenges which render Mugabe’s prosecution unlikely
were noted. These include the AU’s lukewarm attitude towards executive im-
punity and the continental statesman status Mugabe enjoys in Africa. In all
likelihood, Mugabe will never face prosecution at the ICC or any court of law
to answer to allegations of genocide and crimes against humanity, especially
for the 1982/3genocide which he presided over.

Post scriptum: Of old realities being reinforced by new
developments

As of 21 November 2017, Robert Mugabe was no longer the President
of Zimbabwe. He was ousted by a combination of peaceful popular uprising
and a military led uprising within his own ruling ZANU PF party. This after
he had unceremoniously dismissed his Deputy President and now President
of Zimbabwe Emmerson Dambudzo Munangagwa. Now that Mugabe is no
longer in power, does this change the script? I am not convinced that Mug-
abe’s change in political fortune will see him having his day in court, in Zim-
babwe, The Hague or anywhere. This is because of what I term old realities
being reinforced by new developments.

The old realities are three fold. Firstly, Zimbabwe is not part of the
Rome Statute. In addition, the biggest and worst crime which Mugabe is ac-
cused of presiding over falls outside the jurisdiction of the ICC, i.e., Gukura-
hundi genocide was committed in 1982/3 and the ICC only concerns itself
with crimes committed after 2002 when the Rome Statute came onto force.
Secondly, at home, the judiciary system is still the same, unreformed, parti-
san and for all intends and purposes captured by the ruling party, ZANU PF.

Thirdly, Britain is complicit in the Gukurahundi genocide in that the
Margaret Thatcher administration was aware that a genocide was occurring
in Zimbabwe but they kept their silence. Two occasions were propitious for
Zimbabwe’s former colonisers to castigate the genocide and call international
attention and intervention before the situation deteriorated. At the Common-



wealth Heads of Government Meeting in New Delhi, India, between 23 and
29 November 1983 and when the then British Foreign Office Minister Mal-
colm Rifkind held diplomatic consultations with Mugabe, in November 1983.
Thus, the British were complicit and they will not mind to have Mugabe’s
genocide prosecution calls die a natural death.

Then to the new developments which reinforce the old realities. First-
ly, Mugabe is still immensely respected by the ‘new’” ZANU PF leadership.
That the new leadership declared Mugabe’s birthday, 21 February as a nation-
al holiday attests to their continued admiration of their former leader. Presi-
dent Munangagwa also publicly praised Mugabe for his contributions to Zim-
babwe. The United Nations Security Council (UNSC), The United States of
America and the US President Donald Trump are busy with Iran, Palestine/
Israel, Syria, the Russian Federation and other ‘more important’ geopolitical
and global issues and Zimbabwe is far from being part of the UNSC agenda
any time soon.

Thirdly, those accused of being with Mugabe at the forefront of mas-
terminding and committing the genocide are now key office bearers in the
post-Mugabe Zimbabwe administration. Then Firth Brigade Commander, Air
Chief Marshal Perence Shiri is now the Minister of Lands, Agriculture and
Rural Resettlement, Former Defence Forces Commander, General Constanti-
no Guveya Dominic Nyikadzino Chiwenga is now the Vice President and the
then Minister of State Security Minister Emmerson Munangagwa is now the
President. The roles (real or perceived) played by Munangagwa, Chiwenga,
Shiri and many others during Gukurahundi and the entire Mugabe period
renders Mugabe’s prosecution unlikely. Surely, given the combination of the
above, Mugabe will not face any prosecution for the four crimes of genocide;
crimes against humanity; war crimes; and the crime of aggression.

Lastly, there are constitutional provisions which make the prosecution
of a former head of state virtually impossible. Chapter 5, Part 1, Section 98,
Subsection 2 & 4 reads:

(2). Civil or criminal proceedings may be instituted against a former Pres-
ident for things done and omitted to be done before he or she became
President or while he or she was President ...

(4). In any proceedings brought against a former President for anything
done or omitted to be done in his or her official capacity while he or she was
President, it is a defence for him or her to prove that the thing was done or
omitted in good faith.

The manner in which subsection 4 is worded gives the president de-



fence in case of prosecutions for his c/omissions while in office. This subsec-
tion is therefore pre-emptive and indicative of the likely judgement in case of
a prosecution, i.e., that such c/omissions were done in good faith.

So, is all hope for the victims of human rights abuses in Zimbabwe
lost? What can the post-Mugabe government do? There are three options for
the Munangagwa administration to address this issue. Firstly, they can offi-
cially release the both the Chihambakwe and the Dumbutshena Commission
reports. Secondly, Munangagwa on behalf of ZANU PF and government can
blanketly admit culpability for crimes committed, just like Nelson Mandela
did when on the 23rd of August 1993, the Motsuenyane Commission report-
ed that the African National Congress (ANC) was guilty of torture in its camps
and that specific individuals were responsible for these abuses. Instead of
holding individual ANC and Umkhonto weSizwe members culpable, Man-
dela took all the responsibility. Lastly, the government can initiate restorative
justice programmes. These have to be conceived and agreed upon by the var-
ious communities that were affected by the various human rights abuses and
not only the genocide. This will give some respite to those victims and com-
munities who want to forgive and move on, yet they have no one to forgive.
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ABSTRACT

One of the most desired actions by human rights activists the world over is to see
Zimbabwe’s President Robert Mugabe brought to The Hague to answer to allegations
of genocide and crimes against humanity committed during his more than three dec-
ades in office. This desire notwithstanding, there are both legal and practical impera-
tives that render his prosecution highly improbable judging by the failed attempts to
do so by various organisations. This article is a contribution to the debate on the fate
of heads of states accused of genocide and crimes against humanity by focusing on
the complexities surrounding the various attempts at having Mugabe brought before
the International Criminal Court (ICC). The conclusion reached is that, no matter
how desirable, the prosecution of Mugabe at the ICC, or any other court of law, is a
distant reality due to various reasons outlined in the article.
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Mugabe, International Criminal Court, Crimes Against Humanity, Prosecu-
tion, Zimbabwe, Immunity.
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